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Nature of the Case 
Mr. Warden is a strong supporter of tribal rights and opposes the assertion of State 
jurisdiction over tribal members, tribal land and private land located within the confines of the 
Nez Perce Reservation. On appeal, Mr. Warden asserts that the district court erred when it did 
not dismiss the charge because the State of Idaho lacked jurisdiction over the offense charged. 
This case presents the issue of whether the assertion of subject matter jurisdiction under Idaho 
Code §67-SlOl{G) encompasses that portion of a state highway right-of-way located on Tribal 
land, which portion is not being maintained, used or intended to be used for the purposes of 
highway vehicular travel. The purpose and use of that right-of-way portion in question was to 
crush and store gravel used by state highway maintenance vehicles. 
The State argues that the defendant pied guilty to driving on State Highway 95, so subject 
matter jurisdiction over a vehicle operated within the gravel pit right-of-way is a non-issue. The 
State further argues that jurisdiction attached via the charging document which stated that the 
defendant drove on State Highway 13. Finally, the State argues that the statutory definition of 
"highway" confers jurisdiction over Mr. Warden under Idaho Code §67-SlOl(G). 
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The statement of the facts and course of proceedings were previously articulated in Mr. 
Warden 1s Appellanf s Brief. They need not be repeated in this Reply Brief, but are incorporated 
herein by reference thereto. 
Based on the State's arguments on appeal, Appellant recounts additional information 
from the Change of Plea Hearing on April 24, 2015. At the hearing, Mr. Warden initially refused 
to plead guilty because "I cannot waive my right to appeal." (Supp. Tr. 1, p. 12, Ls. 16-16.) Mr. 
Warden explained: 
Your Honor, if I may, if the State would be willing to-I mean, there's a jurisdictional issue 
that I would like to reserve. I don't see why the State would have a problem with that. 
It's just-the portion of the highway the state is claiming-
(Supp. Tr. 1, p. 12, Ls. 7-12.) 
The trial court suspended the proceeding to allow Mr. Warden time to discuss the matter 
with his family. (Supp. Tr. 1, p. 14, Ls. 11-17.) After the recess, the parties put the revised plea 
agreement on the record, which reserved the jurisdictional issue. (Supp. Tr. 1, p. 16, Ls. 4-22.) 
Thereafter, the Court informed Mr. Warden that the charge was based on driving on a road 
maintained by the State of Idaho or a subdivision of the State of Idaho, that being State Highway 
13. (Supp. Tr. 1, p. 18, Ls. 2-12.) Mr. Warden subsequently entered his guilty plea, reserving the 
jurisdictional issue. (Supp. Tr. 1, pp. 24-25, Ls. 23-25, 1-17.) 
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ISSUE ON APPEAL 
Did the State prove that the DUI (driving under the influence) occurred upon a highway 
or road maintained by the county or state, or political subdivisions thereof? 
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A. Introduction 
ARGUMENT 
The District Court Lacked Subject Matter 
Jurisdiction Over the Offense Charged. 
Mr. Warden asserts that the district court erred when it found that subject matter 
jurisdiction existed pursuant to Idaho Code §67-5101(G). Therefore, Mr. Warden's judgment of 
conviction should be vacated and the case against him should be dismissed. 
The role as appellate advocate requires that an appointed attorney support the client's 
appeal to the best of her ability and, even if the attorney finds no meritorious basis for appeal, 
conduct a conscientious examination of the case. Banuelos v. State, 127 Idaho 860,865,908 P.2d 
162, 167 (Ct.App. 1995), citing Anders v. California, 386 U.S. 738, 744, 87 S.Ct. 1396, 1400, 18 
L.Ed.2d 493 (1967). An attorney has a duty to prepare a brief referring to anything in the record 
that might arguably support the appeal. Id. at 745, 87 S.Ct. at 1400. The brief provides assurance 
that the attorney has conducted the required detailed review and to facilitate the appellate 
court's own examination of the record to decide the merits of the case. Id. In this case, 
appellant's counsel presented argument related to the issue on appeal reserved by Mr. Warden. 
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Appellant's counsel recited additional facts in this brief to give more context to the issue 
reserved. Mr. Warden asserted and believed that the events at issue occurred in the gravel pit, 
not on the state highway. The State presented evidence on and argued at trial, that highway 
included the "right-of-way" and that the gravel pit was maintained by the State for the purpose 
of storing gravel. 1 The charging instrument did not charge Mr. Warden with driving only on the 
traveled or paved portion ofthe highway. The charging instrument contained allegations related 
to jurisdiction in Indian Country, but did not prove the existence of jurisdiction. 
If Mr. Warden believed he was pleading guilty to driving while under the influence on the 
paved portion of State Highway 13, why would he so adamantly reserve his right to appeal the 
issue of jurisdiction over the gravel pit? At the change of plea hearing, the trial court's iteration 
of the issue being reserved for appeal distinguished the "traveled portion" of the highway from 
the "gravel pit." 
Whether or not the confusion as to the offense charged or the factual basis for the plea 
during the guilty plea hearing constitutes a legal excuse, Mr. Warden should not be foreclosed 
from this Court considering the underlying issue of subject matter jurisdiction based on the 
language of the charging instrument. 
1 The State also presented evidence and argument regarding the paved portion of the highway. Appellant does not 
dispute that the jury received evidence related to both driving on the paved portion of the highway and on the gravel 
pit adjacent to the paved highway. 
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In addition, as the Idaho of Appeals explained in the Indian law context: 
In order to properly proceed, the Court must acquire both personal and subject matter 
jurisdiction in a criminal case. Rogers, 140 Idaho at 228, 91 P.3d at 1132. Personal 
jurisdiction refers to a court's power to bring a person into its adjudicative process 
whereas subject matter jurisdiction refers to jurisdiction over the nature of the case and 
the type of relief sought. BLACK'S LAVV DICTIONARY 870 (8th ed. 2004). Thus, without 
personal jurisdiction, the court has no person to hold accountable and, without subject 
matter jurisdiction, the court has no alleged crime to hold the person responsible for. 
Rogers, 140 Idaho at 228, 91 P.3d at 1132. 
State v. Ambro, 123 P.3d 710, 712-713, 142 Idaho 78, 80 (Ct.App. 2005) (emphasis added). 
The State contends that Mr. Warden was not charged with driving in the gravel pit right-
of-way, but also argues that the definition of 11highway" includes "rights of way not intended or 
motorized travel." It cannot be both. If the latter, Mr. Warden agrees that the Idaho Highways 
Act definition encompasses rights of way not maintained by the State. Rights-of-way, by their 
statutory definition, are areas "where the public highway agency has no obligation to construct 
or maintain said right-of-way for vehicular traffic." This conflicts with the language of the statute 
conferring jurisdiction, which confers limited jurisdiction over "Operations and management of 
motor vehicles upon highways and roads maintained by the county or state, or political 
subdivisions thereof." I.C. §67-5101(6) (emphasis added). In cases of conflict, the rules of Indian 
Law construction control. Under those rules, there should be no jurisdiction over the gravel pit. 
This is not a case dealing with, for example, shoulders on the side of a highway. In such a 
case, an argument could be made that highway shoulders are "maintained" off of the traveled 
portion of the roadway for various purposes related to highway travel. Here, the gravel pit was 
8 
not highway It was not in ft was on 
occasion for rock crushing activities. 
Jurisdiction over the enforcement of criminal offenses relating to the operation of motor 
vehicles upon hlghv,ays and roads maintained by the state, within the boundaries of indian 
reservations, should not extend to the gravel pit. The State should not have been permitted to 
assert jurisdiction over Mr. Warden under the facts of this case. 
CONCLUSION 
For the above reasons, as well as the reasons presented in the Appellant's Brief, Mr. 
Warden respectfully requests that this Court vacate his judgment of conviction and remand the 
case to the district court for further proceedings consistent therewith. 
DATED this 93rd . .may of June, 2016. 
VICTORIA A. OLDS 
Attorney for Appellant 
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